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“Regulatory estoppel” has been scarcely debated in
academic publications, and has primarily been a topic
discussed by law firms and insurance companies or
written about in industry-oriented publications.* The
theory of regulatory estoppel radically changed insur-
ance regulation and litigation when it first appeared
some fifteen years ago in the seminal case, Morton
International, Inc. v. General Accident Insurance
Company of America.? Regulatory estoppel bound
together insurance form regulation and insurance
coverage litigation in a way that has made some
insurance carriers more closely watch their represen-
tations to regulators during the insurance policy
approval process. Acceptance of the theory by state
courts is not ensured, and recognition by many states
remains uncertain. This article describes regulatory
estoppel and offers a brief synopsis of each state’s
approach to the theory.

Estoppel has long been applied to prevent liti-
gants from taking certain positions in court,
but in the past two decades, estoppel has
begun to be used by courts to prevent an insur-
ance company from interpreting policies and
adjusting claims in a manner different from
what was explained to insurance regulators.

I. Introduction

The legal (or equitable) theory of estoppel has existed
for hundreds of years. Black’s Law Dictionary
defines estoppel as: “[a] bar that prevents one from
asserting a claim or right that contradicts what one
has said or done before”3 and as “[a]n affirmative
defense alleging good-faith reliance on a misleading
representation. . ..”" Estoppel has long been applied
to prevent litigants from taking certain positions in
court, but in the past two decades, estoppel has begun
to be used by courts to prevent an insurance company
from interpreting policies and adjusting claims in a
manner different from what was explained to insur-
ance regulators. This new breed of estoppel is known
as regulatory estoppel.# Currently there is a split of
authority among state courts with regard to regula-
tory estoppel. Insurance companies, policyholders,
and to some extent, regulators are watching to see
the extent to which regulatory estoppel may be
applied or whether its current applications can be
limited.

II. Insurance Form Regulation

To understand regulatory estoppel certain basics of
insurance regulation must first be known. Insurance
is regulated by the states.> Each state has a depart-
ment of insurance, the primary goal of which is to
ensure that insurance companies properly conduct
their business so as to preserve the safety net that
insurance provides to businesses and individuals.
Insurance regulation is generally comprised of two
components: (1) financial regulation; and (2) market
conduct regulation.® Financial regulation ensures that
insurance companies are charging enough insurance
premium and properly managing assets to avoid
insolvency; market conduct regulation focuses on
consumer protection.

One of the functions all insurance regulators
perform in furtherance of financial and market
conduct regulation is form regulation—the regulation
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of insurance policy terms and conditions. Form regu-
lation involves financial regulation because the terms
of a policy defines the risk, which in turn drives
premium rates. If the insurer charges too little for
the coverage granted, then it will become insolvent.
Form regulation also implicates market conduct regu-
lation because if the insurer charges too much, the
insurer reaps a windfall to the disadvantage of the
consumer. Moreover, form regulation ensures that
sound public policy is reflected in the policy terms
and that the those terms are fairly and clearly stated.
Thus, form approval is an extremely important and
sophisticated process for insurance companies and
insurance regulators.

A. Insurance Form Approval

States go about form regulation in different manners.
The general idea is that insurers must disclose insur-
ance policies to the insurance department so that the
regulator has an opportunity to review the forms to
ensure they are fair in substance and presentation.
States employ various systems of form approval,
such as:”

Degree of

SErERgency Form regwﬁf.f:’or,' Drsr.'.f‘.'a.r:'m,'

1 State-adopted forms State regulator specifies form.

2 Prior approval Regulator must approve forms prior to
their use.

3 Prior approval with Regulator must approve forms, but if the

express deemer forms are not disapproved by the end of
statutory waiting period, then they will
automatically be deemed to be in
compliance.

4 File and use Forms must be filed with the regulator
before the proposed effective date.

5 Use and file Forms may be used but must be filed
within a certain number of days after
the effective palicy date.

6 Form filing only Forms must be filed, but the statutes do

not specify that they be filed before the
effective dare. (The laws are silent on
what happens after the effective policy
date, and there is no express deemer
provision).

There is no statutory provision that
requires insurers to submit forms.

Mo form filing

Source: American Insurance Assodation (1999).3
a. Ranking: 1, most stringent; 7, least stringent.

No matter the form approval system mandated,
however, insurers will many times seek approval
from regulators before use to ensure that a form
will not be questioned after it has been used to
provide coverage to a customer.

B. [Insurance Policy Drafting

Many insurance companies do not draft and seek
approval for policies they underwrite. Rather, an

organization known as the Insurance Services
Office (ISO)® develops standard insurance policies
for which ISO seeks approval from state insurance
regulators. Once ISO has secured approval from the
regulators for the basic forms, the individual insur-
ance companies write insurance based on those
standardized insurance forms and do not need to
separately seek form approval. ISO also sells loss
data to help insurers set rates based upon the
coverage afforded vel non in policies. The individual
companies combine the ISO data with their own data
to set rates, and then seek rate approval from insur-
ance regulators.

III. The Case Law

A. The Seminal Case: Morton

The seminal insurance coverage case regarding regu-
latory estoppel is Morton International, Inc. v.
General Accident Insurance Company of
America.*® In Morton, the Supreme Court of New
Jersey unanimously held that the insurance industry’s
representations to regulators that a pollution exclu-
sion would not apply to unintentional and gradual
pollution prevented insurers from taking a contrary
position with regard to Morton International, Inc.’s
(“Morton”) claims for insurance coverage.

1. The Facts

From the 1920s through the 1970s, predecessors in
interest to Morton discharged mercury and other
pollutants into Berry’s Creek, an estuary of the
Hackensack River. The State Department of Envir-
onmental Protection (DEP) estimated that by the
1980s approximately 268 tons of mercury waste
existed beneath the surface of Berry’s Creek. The
DEP filed suit and prevailed under a strict liability
theory against Morton’s predecessors in interest for
the costs to remediate the pollution.*?

2. The Insurance Policies & the Pollution
Exclusion

The defendants in Morton were the primary and
excess Commercial General Liability (CGL) insurers
for Morton and its predecessors during the 1960s and
1970s. The precise policy interpretation issue was
whether the pollution exclusion in those policies
reduced coverage for pollution liability, or simply
clarified the coverage the policyholders had before
the pollution exclusion was introduced into the stan-
dard CGL policies at issue. Before the introduction of
the pollution exclusion in 1966, standard CLG poli-
cies covered the policyholders liability for any
damages arising out of bodily injury or property
damage, as long as such damage or injury was
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accidental. Pollution damages typically involved
property damage, such as damage to public water
ways or damage to property adjacent to a polluter’s
and were covered as long as such damage was
accidental.

In Morton the relevant policy provisions were the
definition of ‘“occurrence”?? under the policy—
which the insurers argued had always excluded
coverage for intentional pollution—and the pollution
exclusion—which Morton argued did not indicate
that there was no coverage for intentional pollution,
but instead restricted coverage for any pollution-
related events. The court first needed to determine
whether there was coverage under the insuring agree-
ment, and then determine whether, and to what
extent, the pollution exclusion applied.

To determine whether the inclusion of the pollu-
tion exclusion changed the coverage afforded under
the standard CGL, the Morton court examined the
history of the initial insuring agreement in the CGL
form, noting:

CGL policies prior to 1966 afforded liability

coverage for bodily injury and property

damage “caused by accident,” the term “acci-
dent” being undefined in the standard policy.

Courts generally construed the term “accident”

to encompass ongoing events that inflicted

injury over an extended period provided that

the injury was unexpected and unintended
from the insured’s standpoint.

k ok sk

In 1966 the insurance industry revised its stan-
dard-form CGL policy to afford coverage based
on an “occurrence,” which the policy defined as
“an accident, including injurious exposure to
conditions, which results, during the policy
period, in bodily injury or property damage
that was neither expected nor intended from
the standpoint of the insured.” 3

A crucial fact to the court was that those courts that
had previously attempted to trace the events leading
to the adoption of the pollution-exclusion clause by
the standard CGL forms uniformly understood the
1966 revision of the CGL policy to broaden
coverage.'* The court noted:

The 1966 revision of the CGL policy was gener-
ally understood “to cover pollution liability that
arose from gradual losses,” ... and was
acknowledged as having been ‘“‘intended to
broaden coverage . . . by avoiding an implication
that there was no coverage for a continuing
condition as distinguished from a sudden
event.” 3

That is, the pre-1966, and even the post-1966 policies
covered pollution liabilities as long as damage was
neither expected nor intended by the policyholder.*®

The Morton court even noted that the pollu-
tion exclusion was drafted in response to the
concern for pollution liability in general, and
as a result of certain especially horrific pollution
events in the 1960’s, including the Torrey
Canyon oil spill disaster and the Santa Barbara
off-shore drilling oil spill. In fact, these events
motivated the Insurance Rating Bureau (IRB)
(the predecessor to ISO) to start drafting a pollu-
tion exclusion in 1970. The result was the
pollution exclusion provision at issue in
Morton, which stated: This insurance does not
apply ... to bodily injury or property damage
arising out of the discharge, dispersal, release
or escape of smoke, vapors, soot, fumes, acids,
alkalis, toxic chemicals, liquids or gases, waste
materials or other irritants, contaminants or
pollutants into or upon land, the atmosphere or
any water course or body of water; but this
exclusion does not apply if such discharge,
dispersal, release or escape is sudden and
accidental.

This version of the exclusion—which has subse-
quently changed several times and been assigned
different terms by the insurance industry—has
become known as the “sudden and accidental” or
“conditional” pollution exclusion, so named
because of an exception to the exclusion which
provides that coverage will be afforded if the
release of the pollutants was both sudden and acci-
dental. Without considering any extrinsic evidence
regarding regulatory history, the Morton court inter-
preted the conditional pollution exclusion, by its
terms, as clearly excluding coverage for any events
related to pollution which did not take place quickly
or in a non-sudden manner. Nonetheless, upon
consideration of the regulatory history of the pollu-
tion exclusion, the court ultimately departed from the
plain language of the policy to conclude that
coverage was afforded.

3. The Regulatory History of the Pollution
Exclusion

The inclusion of a policy provision that would restrict
coverage for pre-existing environmental coverage
provided by the CGL policy was of great concern
to insurance regulators. After the sudden and acci-
dental pollution exclusion was finalized by the IRB
and approved by insurance industry members, the
IRB sought approval from all the state regulators.
The Morton court carefully analyzed the representa-
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tions made by the insurance industry regarding the
pollution exclusion.

The court began its analysis by interpreting an
explanatory memorandum submitted by IRB to
state regulators as part of the policy form approval
process. The IRB memorandum stated:

Coverage for pollution or contamination is not
provided in most cases under present policies
because the damages can be said to be expected
or intended and thus are excluded by the defini-
tion of occurrence. The above exclusion clarifies
this situation so as to avoid any question of
intent. Coverage is continued for pollution or
contamination caused injuries when the pollu-
tion or contamination results from an
accident. .. .'7

This same explanatory memorandum was filed with
the New Jersey Department of Insurance.® In reac-
tion to this memorandum, the court held that, “the
first sentence is simply untrue. The 1966 version of
the CGL policy covered property damage from
gradual pollution and imposed no restriction on the
‘suddenness’ of the pollutant discharge.”*° The court
viewed the memorandum as misleading in light of the
coverage afforded by the CGL policy before the
pollution exclusion:

The second sentence is even more misleading
than the first. It states that “[t]he above exclu-
sion clarifies this situation so as to avoid any
question of intent,” undoubtedly referring back
to the immediately preceding clause that reads
“because the damages can be said to be
expected or intended and thus are excluded by
the definition of occurrence.” Undeniably, the
pollution-exclusion clause does “‘avoid any
question of intent” because the clause excludes
all coverage for unintentional pollution damage
except for that caused by sudden and accidental
discharges. But to characterize so monumental a
reduction in coverage as one that “clarifies this
situation” simply is indefensible. Stated accu-
rately, the pollution-exclusion clause, as
construed today by the industry, eliminates all
coverage for unintended pollution-caused
damage that the occurrence-based policy had
provided, except for the unusual ‘“‘boom-
event” type case in which the discharge of the
pollutants was both sudden—meaning abrupt—
and accidental. To describe a reduction in
coverage of that magnitude as a “clarification”
not only is misleading, but comes perilously
close to deception. Moreover, had the industry
acknowledged the true scope of the proposed
reduction in coverage, regulators would have
been obligated to consider imposing a correla-
tive reduction in rates.?°

To further justify its position, the Morton court
went on to analyze the representations, not only to
New Jersey, but to various insurance regulators. The
court considered these representations to be the key
to regulators approving the conditional pollution
exclusion as a clarification despite the actual
language in the exclusion. These representations to
regulators took on significant meaning to the court
when juxtaposed with the view taken by the insurers
in Morton. The court noted that the view taken in that
case was, ‘‘that the pollution-exclusion clause
precludes coverage for all pollution damage,
whether or not intended, unless the discharge of
pollutants was ‘sudden’ (meaning abrupt) and ‘acci-
dental,” or a so called ‘boom’ event.”??

The Morton court cited several representations, in
addition to the initial explanatory memorandum,
made to regulators in Georgia, West Virginia,
Kansas, and Puerto Rico. These additional explana-
tions included:

e To Georgia: “[T]he impact of the [pollution
exclusion clause] on the vast majority of risks
would be no change. It is rather a situation of
clarification. ...”22

e To West Virginia: “This endorsement is actu-
ally a clarification of the original intent, in that
the definition of occurrence excludes damages
that can be said to be expected and intended.”?3

e In response to the Kansas Insurance Commis-
sioner’s question, “It appears that the General-
Automobile Liability policy now provides
coverage for contamination and pollution.
Please confirm,” the IRB responded that “it is
our opinion that coverage for pollution or
contamination is not provided under the
present General Automobile policy because
the damages can be said to be expected or
intended. . .. [TThe proposed endorsement will
definitely clarify the situation.”?*

The Morton court concluded that regulators were
misled by insurers, and that this view was further
supported by various amicus curiae briefs submitted
by states’ Attorneys General (in Morton and other
similar cases) from Delaware, Pennsylvania, and
Indiana arguing that regulatory estoppel should be
applied to prevent an overly broad application of
the pollution exclusion.?® Thus, the court concluded
that it ““is inescapable that the IRB intentionally
avoided any discussion that would illuminate the
magnitude of the intended restriction of coverage.”?®

A key holding by the Morton court was that all of
the representations made by the IRB were imputed to
all insurers using the standard conditional pollution
exclusion. The court held that the IRB was the
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“designated agent” of the insurance industry.?’
Although this may, at first, seem unfair, it should
be noted that insurers do not have to use ISO/IRB
forms; insurers are free to use their own “paper” or
policy forms. However, there are significant
problems with using company paper. First, the
rating information that is provided by ISO may not
be as applicable, thereby, requiring the insurer to do
more work to properly rate and reserve for non-
standard forms. Second, policyholders many times
demand that ISO coverage be the norm. This can
put insurers who do not use ISO forms at a competi-
tive disadvantage because policyholders will not
have the predictability provided by standard forms,
which is especially notably in light of judicial inter-
pretations which more often address standard form
language.

4. The Final Holding

In the final analysis, the Morton court concluded that
although the sudden and accidental pollution exclu-
sion, by its express terms, excluded CGL coverage
for pollution related events, the exclusion should not
be interpreted on the basis of its express terms.
Rather, based upon the court’s analysis of the regu-
latory history of the provision, as long as the
pollution is unintentional, and thus the result of an
accident, CGL coverage exists. Nonetheless, despite
the court’s extensive discussion regarding the need to
interpret the pollution exclusion in light of regulatory
estoppel, the court held that most of the policies at
issue in the case did not provide coverage to Morton
because Morton’s predecessors had knowledge,
based upon warnings from the government, that the
pollution was causing environmental damage. Thus,
the damage was not the result of an “occurrence.”
Despite this finding, Morton delivered a well
reasoned, exhaustive opinion, with clear justification
for relying upon regulatory representations to deter-
mine the meaning of insurance policy language. The
major impact of Morton is that the insured now has
access to a tool to attack policy language even if that
language is clear on its face and not ambiguous. This
tool is not available to policyholders everywhere,
however, as the state courts have not uniformly
adopted the application of regulatory estoppel.

The major impact of Morton is that the insured
now has access to a tool to attack policy
language even if that language is clear on its
face and not ambiguous. This tool is not avail-
able to policyholders everywhere, however, as
the state courts have not uniformly adopted the
application of regulatory estoppel.

B. Selected Cases Adopting Regulatory
Estoppel

Morton was not the first case where insurers’ repre-
sentations to regulators were used against them in
coverage litigation.?® In fact, the first case to interpret
an insurance policy provision per the insurer’s repre-
sentations to regulators, rather than per the express
terms of the policy, was Joy Technologies, Inc. v.
Liberty Mutual Insurance Company,?® in which the
West Virginia Supreme Court held that coverage
existed under a CGL policy for pollution claims
despite a “sudden and accidental pollution exclu-
sion” in the policy. There, the court relied upon the
same explanatory memorandum provided to the New
Jersey court and discussed in Morton.3° The Joy
Technologies court also relied heavily on the fact
that the insurance commissioner of West Virginia
conditioned his acceptance of the form CGL policy
upon the understanding that the pollution exclusion
was intended as a clarification of coverage:

In the written order approving the pollution
exclusion, the West Virginia Insurance
Commissioner stated:

(1) The said companies and rating organiza-
tions have represented to the Insurance
Commissioner, orally and in writing, that
the proposed exclusions ... are merely
clarifications of existing coverage as
defined and limited in the definitions of
the term ‘“occurrence,” contained in the
respective policies to which said exclu-
sions would be attached;

(2) To the extent that said exclusions are mere
clarifications of existing coverages, the
Insurance Commissioner finds that there
is no objection to the approval of such
exclusions;3*

The portion of the opinion first adopting regulatory

estoppel in concept stated:
In view of this, and in view of the fact that in the
present case the insurance group representing
Liberty Mutual unambiguously and officially
represented to the West Virginia Insurance
Commission that the exclusion in question did
not alter coverage under the policies involved,
coverage which included the injuries in the
present case, this Court must conclude that the
policies issued by Liberty Mutual covered pollu-
tion damage, even if it resulted over a period of
time and was gradual, so long as it was not
expected or intended.??

The West Virginia Supreme Court’s holding also
noted, but did not rely explicitly upon, the fact that
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discovery in the case yielded an internal Liberty
Mutual memorandum explaining that there was
coverage for pollution in the CGL policy before the
inclusion of the standard pollution exclusion. The
court noted:

[A] memorandum entitled “Summary of Broa-
dened Coverage Under New GL Policies With
Necessary Limitations to Make This Broadening
Possible,” was circulated internally within the
company. That memorandum indicated that the
policies covered liabilities including:

Coverage for gradual BI [bodily injury] or gradual
PD [property damage] resulting over a period of
time from exposure to the insured’s waste
disposal. Examples would be gradual adverse
effect of smoke, fumes, air or stream pollution,
contamination of water supply or vegetation. We
are all aware of cases such as contamination
of oyster beds, lint in the water intake of
down stream industrial sites, the Donora Pa.
atmospheric contamination, and the like.33

This internal memorandum is what is typically
referred to as drafting history or drafting interpreta-
tion, which the Morton court expressly recognized as
different from, and not applicable to, negate regula-
tory estoppel because the internal records of an
insurer do nothing to counteract the representations
to regulators.

Responding to assertions that the IRB’s repre-

sentations to state regulators concerning the

effect of the pollution-exclusion clause were
misleading, amicus curiae Aetna Casualty &

Surety Co. (Aetna) argues that ‘“regulatory

history” should not be confused with “drafting

history.” Referring to an affidavit submitted in
the New Castle litigation by one of the drafters
of the pollution-exclusion clause, Aetna
contends that the intent of the drafters of the
clause was to restrict pollution coverage to the
classical “accident” or ‘“boom” event, and to
exclude coverage for gradual pollution. That
argument was addressed directly in deposition
testimony by Richard E. Stewart, Superinten-
dent of the New York State Department of

Insurance from January 1967 to December

1970 and President of the National Association

of Insurance Commissioners, 1970-71 (testi-

fying in J.T. Baker, Inc. v. Aetna Casualty &

Surety Co., No. CV-4794-SSB (D.N.J. 1990)):

[T]he drafting documents, the internal docu-
ments, speak of sudden in its temporal sense,
and as accomplishing a serious cutback in
coverage. Granted. I am not questioning the
accuracy of anything in Mr. Bruton’s affidavit
as to what was going on. The filings with the

states are completely inconsistent with that. And
... do not disclose it, do not develop it, and in
fact affirmatively maintain that we’re just
dealing with a clarification of the occurrence
definition.

Now, to me, and I think to other insurance
people, what goes in a state filing is of much
greater probative power than what is in an
internal and unreleased series of memoranda.
And since the-the internal communications, the
drafting history documents that use temporal
were not communicated outside the company
bureau world, either to insureds and brokers,
but only the filing documents and something
like the Aetna bulletins to the field were
communicated, but the filing documents are
the ones that really matter, and they to me, in
terms of what [a] company should be held to,
contain the version of this ambiguous term
which the industry should be held to. It’s as
simple as that, and I think it’s a very straightfor-
ward answer. .. .34

Even so, practitioners should be aware that while
drafting history may not necessarily give rise to an
application of the regulatory estoppel doctrine, it may
provide the basis for the application of estoppel,
especially where policy terms are ambiguous and
discovery is allowed in an insurance coverage
action regarding the meaning assigned to the policy
terms. Insurers should, therefore also be aware that
when creating non-privileged, internal company
documents regarding the interpretation or legal
effect of policy language, such information could
be discoverable.

Perhaps not coincidently, the most interesting case
adopting the reasoning set forth in Morton is another
decision from the Supreme Court of New Jersey
addressing a pollution exclusion. In Nav-Its, Inc. v.
Selective Insurance Company of America,?® the court
decided not to apply the ““absolute” pollution exclu-
sion to a claim for coverage arising out of a lawsuit
alleging that the policyholder’s indoor paint work
caused injury to an occupant in the building. The
New Jersey court reasoned that the absolute pollution
exclusion, which did not include a sudden and acci-
dental exception, was not applicable to non-
traditional pollution because of representations
made by ISO and insurers to New Jersey regulators.
The court reasoned that:

[iln 1985, for example, the New Jersey State
Insurance Department held hearings to deter-
mine whether to approve what became the
1986 exclusion. In those hearings, the New
Jersey insurance commissioners heard testi-
mony from various members of the insurance
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industry regarding the [absolute pollution exclu-
sion]. The regulators were concerned that the
then-proposed exclusion sought to sweep too
many potential non-environmental liabilities
within its reach. The insurance industry sought
to allay those fears and, thus, secure the needed
approval of this exclusion. ... [A] manager of
the ... ISO, an insurance industry trade organi-
zation, Commercial Casualty Division, stated
that the insurance industry did not intend to
use the revised pollution exclusion as a bar to
coverage: “[The purpose of the change in policy
language] is to introduce a complete on-site
emission and partial off-site exclusion for
some operations. For some operations. it is not
an absolute exclusion.”

Another speaker ... testified that the exclusion
would not preclude coverage for liability for
a policyholder’s products and completed
operations.3®

The court, therefore, held that the absolute pollution
exclusion only applied to “traditional” environmental
pollution, and not to indoor paint fume injuries.

C. Selected Cases Rejecting Regulatory
Estoppel

One of the most effective and persuasive judicial
rebuttals to Morton is the Delaware Superior
Court’s analysis in E.I. DuPont de Nemours & Co.
v. Admiral Insurance Company.3” There, DuPont, a
chemical manufacturing company, sought coverage
for environmental liability arising from disposal of
waste in various manufacturing sites in the Northeast
United States. DuPont claimed entitlement to
coverage from policies issued between 1970 and
1985, which contained two versions of the condi-
tional pollution exclusion.

In a two page section of the opinion the court
dismantled the reasoning of the New Jersey Supreme
Court, noting that unambiguous policy terms are not
subject to interpretation with extrinsic evidence and
that the regulators had the actual language before
them to read for themselves in spite of the insurers’
supposedly misleading representations.

First, Morton, Joy and cases using similar

reasoning rely heavily on their interpretations

of the insurance industry’s representations to
administrative bodies and entirely disregard
the contractual language. In reality, these
courts do not ‘““estop” insurance companies
from denying coverage for gradual pollution,
but reform the contract to read out the pollution
exclusion based on subjectively assumed public
policy grounds. Using selective portions of the
regulatory submissions, the courts make broad

assumptions of fact and draw conclusions
unsupported by the record. . . . At best, the insur-
ance industry’s representations are unclear.
However, even if the portions cited by the
Morton court are considered misrepresentations,
the regulators had the clear and unambiguous
language of the ISO pollution exclusion before
them. As one court stated:

To start, Morton seems grossly insulting to the
members of all the regulatory agencies for it
implies that all of them accepted the statements
made to them by ‘the industry’ changing the
meaning of an unambiguous clause. That
suggests, at the kindest, naivety and passivity.3®

Perhaps the most persuasive point is the court’s
citation to the affidavits of forty-five Commissioners
of Insurance stating that they were not misled by the
representations made by insurers regarding the
sudden and accidental pollution exclusions. “It
appears, in light of forty-five affidavits filed by
insurance regulators from more than thirty-five
states, the unclear ‘explanation’ of the ISO pollution
exclusion did not ‘mislead’ the regulators.”3°

In fact, the Delaware court flipped the tables on the
policyholder and actually cited to drafting history
showing that DuPont fully knew what it was agreeing
to with the pollution exclusion:

One glance at the record demonstrates DuPont

cannot be relegated to Morton’s assumed class

of beneficiaries of regulatory ineptness. The

1970-71 policies, the first policies to contain

pollution exclusions, contained the ISO

“sudden and accidental” exclusion. Dissatisfied

with Aetna’s attitude and its inability to mani-

pulate Aetna, DuPont switched brokers to

Marsh and McLennan in late 1970, developed

its own manuscript policy and had Marsh

and McLennan place the 1970-71 insurance
coverage with various insurers. DuPont chose
to include the NMA 1685 pollution exclusion,
and not the ISO pollution exclusion, in the
majority of the policies for the next fifteen
years. The minority of the policies between

1971 and 1986 containing ISO pollution exclu-

sions actually contain both the NMA 1685 and

ISO pollution exclusions. Therefore, the record

reflects DuPont, a sophisticated insured,

prepared the manuscript insurance policy and
insisted on including specific standardized
wording in the contract.*°

Another strong basis for attacking the use of regu-
latory estoppel has been that regulators have not been
misled in the jurisdiction at issue. Such was the case
in Buell Industries, Inc. v. Greater New York Mutual
Insurance Co.**
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There is no evidence in this case that, in 1970,
insurance regulators in Connecticut were misled
by industry representations regarding the
meaning of the pollution exclusion. In fact,
statements by regulators indicate that they
understood that the prepollution exclusion poli-
cies similarly excluded claims for gradual
pollution and that they also understood the
term “sudden” to have a temporal meaning.*?

D. National Survey of State Views

The full state survey is provided after the corpus of
this paper. In sum, ten states recognize and apply
regulatory estoppel, nineteen have refused to apply
regulatory estoppel, two states’ case law addresses
the issue but are unclear, and nineteen states have
not addressed the issue. It should be noted that not
all courts actually use the term ‘‘regulatory
estoppel.” Nonetheless, the approach of using repre-
sentations to regulators against the insurers in
litigation may be applied. Also, in many cases it is
unclear whether regulatory estoppel is being rejected
or accepted and many times, courts cite to the Morton
decision for the incorrect premise that the Morton
court found that pollution exclusion to be ambiguous,
when the court actually found the sudden and acci-
dental pollution exclusion to be clear, but not
enforceable to the extent sought by the insurers.
Thus, it is often difficult to predict whether and
how a state court might apply regulatory estoppel
in the future.

IV. The Future of Regulatory Estoppel

To date, regulatory estoppel has only been applied to
the pollution exclusion. The obvious question is
whether the doctrine will be applied to other policy
provisions and/or to other types of insurance policies
besides the CGL policy. Especially from the insurers’
point of view, an important question is whether
any arguments exist that can limit or defeat the
doctrine to prevent its future application. Finally,
an interesting theory that does not appear to have
been explored by case law or commentators, is the
relationship of regulation, estoppel and the long-
standing rule known as the ‘“filed rate doctrine;”
which may give rise to a new theory, the “filed
form doctrine.”

A. Regulatory Estoppel v. the Filed Rate
Doctrine

“The filed rate doctrine bars suits against regulated
entities grounded on the allegation that the rates
charged by the utility are unreasonable. Simply
stated, the doctrine holds that any ‘filed rate’—that
is, one approved by the governing regulatory

agency—is per se reasonable and unassailable in
judicial proceedings brought by ratepayers.”4® The
filed rate doctrine has been applied to insurance
rates filed with state regulators.**

This concept is especially relevant to regulatory
estoppel because by applying regulatory estoppel, a
court is recognizing that the rate of the insurance is
unfair in light of the premium charged. In other
words, there should have been a difference in the
rate because of the difference between coverage
provided in fact and coverage as represented to
state regulators. Indeed, in Morton, the court empha-
sized that a big part of the problem was that insurers
did not seek a corresponding rate reduction with
inclusion of the pollution exclusion.

Our resolution of that issue is heavily influenced
by our recognition that this state’s regulatory
review of the pollution-exclusion clause was
incidental to the authority of the Commissioner
of Insurance to determine the reasonableness of
rates for insurance coverage. N.J. Stat. Ann.
§ 17:29A-1 to -32. Concededly, no rate change
was sought or required in connection with the
IRB’s submission of the pollution-exclusion
clause. ... The material and substantial reduc-
tion in coverage proposed by the pollution-
exclusion clause, if disclosed to regulators in
New Jersey and elsewhere, undoubtedly would
have affected adversely the industry’s rates
for CGL coverage. Instead, because of the
industry’s failure, in its presentation to regula-
tors, to acknowledge and emphasize the sharp
reduction in coverage, insureds in New Jersey,
and perhaps throughout the country, apparently
have paid rates for CGL policies incorporating
the pollution-exclusion clause comparable to
those paid for the prior “occurrence’-based
policies that afforded substantially greater
coverage. ...”4?

The filed rate doctrine would be an especially
powerful tool to fight the application of regulatory
estoppel because there is no fraud or misrepresenta-
tion exception. “[E]very court that has considered the
plaintiffs’ argument has rejected the notion that there
is a fraud exception to the filed rate doctrine.”4®

Thus, the argument for an insurance company
facing regulatory estoppel is as follows: (1) the insur-
ance department approved the policy form and the
corresponding rate; and (2) the filed rate doctrine
forbids the courts from determining, after the fact,
the rate to be unfair. Moreover, there is an argument
that the regulatory estoppel theory should not be
applied if the insurance commissioner has not
reversed its previous approval of the rate. That is, if
the insurer is actually engaging in conduct contrary to
the representations made, isn’t the judiciary stepping
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in where the legislature has said that a state agency
will have authority?

There is a strong argument, however, that the field
rate doctrine should not apply because the insurers did
not misrepresent the rates, but rather, the coverage
afforded under the policy. Also, the insurance depart-
ment may not want to wade into the messy business of
determining whether an insurer is in fact adjusting a
policy provision contrary to the representations made
to the insurance department.

B. A Filed Form Doctrine?

Along the same lines as the filed rate doctrine,
insurers have recently raised arguments akin to a
“filed rate doctrine.”#” That is, shouldn’t an insurer
be able to rely upon the enforceability of an insurance
policy form that is filed and approved by the insur-
ance department? Such an idea could be used to
challenge regulatory estoppel, especially where the
insurance commissioner has not reversed its prior
approval of the use of certain policy language.
Similar arguments have been made in court, but
have not clashed thus far with regulatory estoppel.

In the much publicized hurricane Katrina coverage
case, Leonard v. Nationwide Mutual Insurance
Company,*® Nationwide argued that failing to
enforce the anti-concurrent-causation® language in
homeowner’s policies would be contrary to the filed
rate doctrine and Mississippi public policy®°:

The Leonards object to Nationwide’s citation
of the filed-rate doctrine, contending that it
“has never been held to be an absolute bar to
litigation” and would constitute “an encroach-
ment by regulatory agencies into the court
system and would deprive plaintiffs of their
right to a trial by jury.” This argument
assumes that the insurance policy is ambiguous,
since Mississippi courts will refrain from
tinkering with policy language if the meaning
of a policy is clear on its face. Since the ACC
clause is unambiguous and consistent with state
public policy, the Leonards’ argument misses
the mark.5*

Thus, in Leonard, the court did not rely upon the
insurance department’s finding that the flood exclu-
sion was not ambiguous. However, the court did
recognize that public policy was furthered by
giving deference to the insurance department’s deci-
sion that the flood exclusion was permissible.

A similar argument was made in Peachtree
Casualty Insurance Co. v. Sharpton.®? There, the
policyholders sought underinsured motorist
coverage from their insurer to pay for bodily injuries
sustained while operating a motorcycle. The policy-
holders’ policy, however, provided that UIM

coverage was only afforded for damages arising
out of the operation of a four-wheeled vehicle.
Despite this clear language, the court held the
policyholders were entitled to coverage because
Alabama statutes required underinsured motorist
coverage and made no exception for such coverage
when vehicles of less than four wheels are involved.
In response to this holding, Peachtree raised the
filed rate doctrine, but the court found the doctrine
inapplicable.

Peachtree contends that the Sharptons’ counter-
claims are barred by the “filed-rate doctrine,” in
light of the fact that the Department of Insurance
approved the policy language that included the
exclusion. The filed-rate doctrine “is designed
to insulate from challenge the filed rate deemed
reasonable by [a] regulatory agency.” The filed-
rate doctrine recognizes that when the legisla-
ture has established a scheme for rate-making,
the rights of the ratepayer in regard to the rate he
pays are defined by that scheme. ... However,
... [t]his case is not a rate case; the filed-rate
doctrine is inapplicable.>3

The court offered no further explanation. Nonethe-
less, Peachtree’s argument appears sound. Even
though Peachtree was really advancing a ‘““filed
form doctrine” argument, and not the filed rate
doctrine, it is unfortunate that the court did not
consider applying the logic of the filed rate doctrine
to the form approval process.

Although there is little case law on the issue, the
filed form doctrine appears ripe to be raised by
insurers and should be considered in the future with
regard to regulatory estoppel.

In general, the type of policy provisions ripe for
the application of regulatory estoppel include
those that reduce coverage for a broad based
risk and have been recently introduced into the
Jorm policy.

C. Application to Other Policy Provisions

There is no reason that regulatory estoppel cannot be
applied to other insurance policy provisions. Perhaps
the reason why regulatory estoppel has only been
applied to the pollution exclusion is that no other
policy provision has been so important in high-
stakes insurance coverage litigation. Also, an ample
regulatory record concerning this provision exists
because of the importance of approving the pollution
exclusion. In general, the type of policy provisions
ripe for the application of regulatory estoppel include
those that reduce coverage for a broad based risk and
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have been recently introduced into the form policy.
Regulatory estoppel should not be forgotten,
however, with regard to older policy provisions.
Rather, competent discovery in insurance coverage
actions should always include an attempt to access
filing statements made by either ISO or the individual
insurer, in addition to discovery requests for non-
privileged insurance company materials regarding
the drafting history.

representations and filings to regulators. Thus, regu-
latory estoppel should continue to be considered by
courts. This doctrine is particularly important in light
of the fact that for personal lines, and even most
commercial lines, the standard policies are contracts
of adhesion thrust upon policyholders.

With regard to the filed rate and a possible filed
form doctrine, it will be interesting to see if any
companies try to use these ideas to fight regulatory

estoppel. However, it is likely the courts that wish to
find coverage per regulatory estoppel will do so, and
the filed rate doctrine will simply be another reason
for rejecting regulatory estoppel by those courts that
already have problems with the theory.

V. Conclusion

Regulatory estoppel will be an issue in future litiga-
tion. Despite the controversy over the soundness of
the reasoning in Morton, it accomplished the benefit
of putting the insurance industry on notice regarding

1 See, e. g., Eugene Anderson et al., Insurance Coverage Litigation, § 12.02 (2d ed. 1999) (a pro-policyholder publication); John G.
Nevius & Steven J. Dolmanisth, “The Pollution Exclusion Conspiracy: A Newly Recognized Basis for Recovery,” 13 Pace Envtl. L. Rev.
1103 (1996) (same); Jack Sullivan, “The Regulatory Estoppel Myth” (2003),available at http://www.postschell.com/docs/publica-
tions/84.doc (a pro-insurer publication).

2629 A.2d 831 (N.J. 1993).

3 Black’s Law Dictionary 570 (7th ed. 1999).

4 Regulatory estoppel has been raised outside of the insurance regulation context as well. See e.g., Wang Labs. v. Toshiba Corp., 993
F.2d 858 (Fed. Cir. 1993) (patent prosecution); Rutgerswerke AG v. Abex Corp., No. 93 Civ 2914 (JFK), 2002 U.S. Dist. LEXIS 9965
(S.D.N.Y. June 4, 2002); Tozzi v. Long Island R.R. Co., 651 N.Y.S.2d 270, 274-75 (N.Y. Sup. Ct. 1996);. The term has also been used to
describe a situation where a government agency fails to follow its own rules. See Black v. Snow, 272 F. Supp. 2d 21, 26 n.5 (D.D.C. 2003)
(“[Regulatory estoppel] both derives from and embodies the general principle that agencies are obligated to follow their own regula-
tions.”); Parsons v. U.S. Dep’t of Air Force, 707 F.2d 1406, 1413 n.13 (D.C. Cir. 1983); Peter Raven-Hansen, “Regulatory Estoppel:
When Agencies Break Their Own Laws,” 64 Tex. L. Rev. 1, 6 (1985).

5 Although the business of insurance involves interstate commerce and can be regulated by the federal government under the
Commerce Clause, see United States v. Se. Underwriters Ass’n, 322 U.S. 533 (1944), per the McCarran Furguson Act, 15 USC
§ 1101-1105 (1945), Congress has established a sort of “reverse preemption” which reserves the power to regulate insurance to the
states. The federal government may supersede this authority, but only when expressly provided by federal legislation.

8 This is an gross generalization of insurance regulation; as discussed more fully herein, insurance regulators do more than merely
check to see if insurers are financially sound or treating consumers properly. Regulators play a vital role in controlling the insurance
market generally and regulate everything from insurance agent/broker conduct to residual market creation and assessments. For more
information on insurance regulation, see Kennith S. Abraham, Insurance Law and Regulation (3d ed. 2000).

7 Richard J. Butler, Form Regulation in Commercial Insurance 321 (2002).

8 J. David Cummins, “Deregulating Property-Liability Insurance: Restoring Competition and Increasing Market Efficiency,” Chapter
8 by Richard J. Butler-Form Regulation in Commercial Insurance, p. 321 Table F-5 (2002).

%ISOis a privately owned company that focuses almost exclusively on providing insurance forms and rating data to the insurance
industry. ISO was once owned by various insurance carriers, but, is now an independent company, largely because of antitrust issues
which came to the forefront in Hartford Fire Ins. Co. v. California, 509 U.S. 764 (1993).

10629 A.2d 831 (N.J. 1993).

11 Even though Morton had not actually caused the pollution, Morton’s liability existed, in part, under the New Jersey Spill
Compensation and Control Act of 1977, N.J. Stat. Ann. § 58:10-23.11, an act similar to the federal Comprehensive Environmental
Response, Compensation and Liability Act, 42 U.S.C.A. §§ 9601-9675. The New Jersey statute provides for joint and several liability for
cleanup costs, which may be imposed retroactively and without regard to fault on a broad class of entities involved directly or indirectly in
the process of disposal of hazardous substances. Morton, 629 A.2d at 834, 876.

12 Occurrence is defined in CGL policies to mean “an accident”.

13 Morton, 629 A.2d at 849 (citing Anchor Casualty Co. v. McCaleb, 178 F.2d 322 (5th Cir.1949) (imposing coverage for damage to
adjacent properties from oil flow over two-day period)); Employers Ins. Co. v. Rives, 87 S0.2d 653 (Ala. 1955) (holding property damage
from gradual leakage of gasoline into well covered as accident); McGroarty v. Great Am. Ins. Co., 329 N.E.2d 172 (N.Y. 1975) (imposing
liability for damage caused by excavation and construction on adjacent property over several months); Ballard & Manus, “Clearing
Muddy Waters: Anatomy of the Comprehensive General Liability Pollution Exclusion,” 75 Cornell L.Rev. 610, 623-24 (1990)).

14 Morton, 629 A.2d at 849 (citing New Castle County v. Hartford Accident & Indem. Co., 933 F.2d 1162, 1197 (3d Cir. 1991) (“The
standard, occurrence-based policy thus covered property damage resulting from gradual pollution. So long as the ultimate loss was neither
expected nor intended, courts generally extended coverage to all pollution-related damage, even if it arose from the intentional discharge
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of pollutants.”); U. S. Fid. & Guar. Co. v. Specialty Coatings Co., 535 N.E.2d 1071, 1077 (Ill. App. Ct. 1989) (“Prior to the insertion of
the pollution-exclusion in the 1970s, ‘occurrence-based’ coverage embraced not only the usual accident, but also exposure to conditions
which continued for an unmeasured period of time.”); Robert Chesler et al., “Patterns of Judicial Interpretation of Insurance Coverage for
Hazardous Waste Site Liability, 18 Rutgers L.J. 9, 31 (1986) (“[T]he inclusion of ‘injurious exposure to conditions’ as part of the
definition of accident indicated that injury resulting from a continuing process was covered under the policy.”); Thomas Reiter et al.,
“The Pollution Exclusion under Ohio Law: Staying the Course,” 59 U. Cin. L. Rev. 1165, 1191 (1991) (“Indeed, gradual pollution was a
paradigm example of what was a covered ‘occurrence,’ a feature of the CGL policy that the insurance industry aggressively marketed and
routinely emphasized.”)).

15 Morton, 629 A.2d at 849 (citing Robert Keeton, Basic Text on Insurance Law § 5.4c, at 300 (1971).

16 See Am. States Ins. Co. v. Koloms, 687 N.E.2d 72 (11l. 1997).

Y7 Morton, 629 A.2d at 851.

18 Morton, 629 A.2d at 851.

19 Morton, 629 A.2d at 852.

2% Morton, 629 A.2d at 852-53.

21 Morton, 629 A.2d at 852.

22 Morton, 629 A.2d at 853.

22 Morton, 629 A.2d at 853.

24 Morton, 629 A.2d at 854.

2% Morton, 629 A.2d at 855.

28 Morton, 629 A.2d at 854.

27 Morton, 629 A.2d at 874.

28 Morton, however, was the first case to fully adopt and explain the theory of regulatory estoppel.

22 421 S.E.2d 493 (W. Va. 1992).

30 See Joy Techs., 421 S.E.2d at 499.

31 Joy Techs., 421 S.E.2d at 499.

32 Joy Techs., 421 S.E.2d at 499-500.

33 Joy Techs., 421 S.E.2d at 498.

34 Morton, 629 A.2d at 855 (quoting Robert Sayler, “The Emperor’s Newest Clothes, Revisionism and Retreat: The Insurer’s Last
Word on the Pollution Exclusion,” 5 Mealey’s Litig. Reps., Insurance, at 27, 46 (1991)).

33 869 A.2d 929, 934 (N.J. 2005).

36 Nav-1Its, 869 A.2d at 936.

37 711 A.2d 45, 63 (Del. Super. Ct. 1995).

38 E 1. DuPont de Nemours & Co., 711 A.2d_ at 62-63 (quoting Carrier Corp. v. Home Ins. Co., No. CV-88-352393-8 (Conn. Super.
Ct. Oct. 31, 1994), Mem. of Decision, at 4) (internal citations omitted).

39 E 1. DuPont de Nemours & Co., 711 A.2d at 63.

40 £ 1. DuPont de Nemours & Co., 711 A.2d at 63.

41791 A.2d 489 (Conn. 2002).

2 Buell Indus., 791 A.2d at 503.

43 Wegoland Ltd. v. NYNEX Corp., 27 F.3d 17, 18 (2d Cir. 1994); see Keogh v. Chicago & Nw. Ry. Co., 260 U.S. 156 (1922)
(establishing the filed rate doctrine with regard to shipping rates approved by the Interstate Commerce Commission).

44 See, e.g., N.C. Steel v. Nat’l Council on Compensation Ins., 496 S.E.2d 369 (N.C. 1998) (applying filed rate doctrine to workers’
compensation rates); Schermer v. State Farm Fire & Cas. Co., 702 N.W.2d 898 (Minn. 2005) (applying filed rate doctrine to homeowner’s
policies).

45 Morton, 629 A.2d 872. The Morton court, in fact, referenced the rate issue several times: “Rather than ‘clarify’ the scope of
coverage, the clause virtually eliminated pollution-caused property-damage coverage, without any suggestion by the industry that the
change in coverage was so sweeping or that rates should be reduced.” 629 A.2d at 848. “For those reasons, we decline to enforce the
standard pollution-exclusion clause as written. To do so would contravene this State’s public policy requiring regulatory approval of
standard industry-wide policy forms to assure fairness in rates and in policy content, and would condone the industry’s misrepresentation
to regulators in New Jersey and other states concerning the effect of the clause.” 629 A.2d at 848. The issue of the filed rate doctrine was
also properly before the court, as the issue of rates appears to have been expressly raised by the Attorney General: “The Attorney
General’s amicus brief observes that the industry’s submission of the pollution-exclusion clause and its approval by the Department of
Insurance were specifically required by New Jersey’s statutory provisions regulating rates for insurance coverage, N.J. Stat. Ann.
§ 17:29A-1 to -28, although no rate change was sought with respect to the pollution-exclusion clause.” 629 A.2d at 851.

46 Wegoland Ltd., 27 F.3d at 20 (citing Taffet v. So. Co., 967 F.2d 1483, 1494-95 (11th Cir. 1992); H.J., Inc. v. Nw. Bell. Tel. Co., 954
F.2d 485, 489 (8th Cir. 1992); Sun City Taxpayers’ Ass’n v. Citizens Utils. Co., 847 F. Supp. 281, 291 (D.Conn. 1994); Lifschultz Fast
Freight, Inc. v. Consol. Freightways Corp., 805 F. Supp. 1277, 1295 (D.S.C. 1992); Cullum v. Arkla, Inc., 797 F. Supp. 725, 728-29
(E.D.Ark.1992), Hilling v. N. States Power Co., No. 3-90 CIV 418, 1990 WL 597044, at *5 (D. Minn. Dec. 12, 1990)).
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47 This concept does not appear to have been discussed anywhere in legal commentary or case law, or given this title. Rather it is an
idea advanced by Professors Barbara Rezner and Patrick Salve during a Insurance Law class discussion at The University of Connecticut
School of Law and further developed during the drafting of this article.

48 499 F.3d 419 (5th Cir. 2007).

49 Anti-concurrent-causation language refers to exclusions which preclude coverage when a particular risk either solely or in any part,
causes a loss. For example, and as in Leonard, an anti-concurrent-causation flood exclusion would preclude coverage for a loss that in any
way involved flood, even if flood only contributed 1% to a loss that was caused 99% by wind.

50 Leonard, 499 F.3d 419 (Appellant’s Appellate Brief, 2007 WL 4024476, at *17 (internal citations omitted)). The Fifth Circuit
agreed.

51 J eonard, 499 F.3d at 436.
52 768 S0.2d 368 (Ala. 2000).
53 peachtree Cas. Ins. Co., 768 So0.2d at 372-373 (internal citations omitted).
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REGULATORY ESTOPPEL

State Applies Case Law
Regulatory
Estoppel?

AK N/A

AL Yes Alabama Plating Co. v. U. S. Fid. & Guar. Co., 690 So. 2d 331, 335 (Ala.
1996).

AR N/A

AZ No, Federal Smith v. Hughes Aircraft Co. 783 F. Supp. 1222 (D. Ariz. 1991), aff’d in
part, 22 F.3d 1432 (9th Cir. 1993).

CA No ACL Techs, Inc. v. Northbrook Prop. & Cas. Ins. Co., 22 Cal. Rptr.2d 206
(Cal. Ct. App. 1993); see also Smith v. Hughes Aircraft Co., 783 F. Supp.
1222 (D. Ariz. 1991). But see MacKinnon v. Truck Ins. Exch., 73 P.3d
1205, 1211 (Cal. 2003) (considering the drafting history of the pollution
exclusion and applying a narrow interpretation, i.e., excluding only tradi-
tional pollution: “Courts adopting a narrower interpretation of the
exclusion have also maintained that an interpretation of pollutant as
applying literally to any contaminant or irritant would have absurd
or otherwise unacceptable results. There is virtually no substance or
chemical in existence that would not irritate or damage some person or
property.”).

Cco N/A

CT No Buell Indus. v. Greater N.Y. Mut. Ins. Co., 791 A.2d 489, 501 (Conn. 2002)
(“Because we will not create ambiguity where none exists, reference to
extrinsic documentation such as drafting history is inappropriate.”).

DC Yes Richardson v. Nationwide Mut. Ins. Co., 826 A.2d 310, 318 (D.C. 2003),
vacated by 844 A.2d 344 (D.C. 2004).

DE No E.I. Du Pont de Nemours & Co. v. Admiral Ins. Co., 711 A.2d 45, 63 (Del.
Super. Ct. 1995). (“It appears, in light of forty-five affidavits filed by
insurance regulators from more than thirty-five states, the unclear ‘expla-
nation’ of the ISO pollution exclusion did not ‘mislead’ the regulators.”).

FL No/Unclear Dimmitt Chevrolet v. Se. Fid. Ins. Corp., 636 So. 2d 700 (1993) (majority
did not apply regulatory estoppel; presumably, the court was aware of the
argument as the dissent wanted to adopt Morton).

GA Yes/Unclear Claussen v. Aetna Cas. & Sur. Co., 380 S.E.2d 686, 688 (Ga. 1989) (consid-
ering representations to regulators to support the finding that pollution
exclusion was ambiguous). But see N. Ga. Petroleum Co. v. Federated
Mut. Ins. Co., 68 F. Supp. 2d 1321 (N.D. Ga. 1999) (concluding that
Morton would not be adopted by Georgia and did not apply to a pollution
exclusion without the sudden and accidental exception).

HI N/A Pac. Emplrs. Ins. Co. v. Servco Pac., Inc., 273 F. Supp. 2d 1149, 1157 (D.
Haw. 2003) (noting no Hawaii law).

IA N/A

ID No/Unclear N. Pac. Ins. Co. v. Mai, 939 P.2d 570 (Idaho 1997) (refusing to consider
drafting history, which may or may not mean that regulatory estoppel
would be considered).

IL Yes Am. States Ins. Co. v. Koloms, 687 N.E.2d 72 (1ll. 1997).

IN No, Federal Cincinnati Ins. Co. v. Flanders Elec. Motor Serv., Inc., 40 F.3d 146 (7th Cir.
1994) (unambiguous terms of the policy will be interpreted without resort
to drafting history or regulatory history).

KS No Federated Mut. Ins. Co. v. Botkin Grain Co., 64 F.3d 537, 542 (10th Cir.

1995) (““We additionally note that the Kansas Court of Appeals has recently
rejected a similar estoppel argument.”).
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KY

LA
MA

MD

ME
MI

MN
MO

MS
MT

NC

ND
NE
NH
NJ

NM
NV

NY

Yes

N/A
No

N/A

N/A
No, Federal

No
No, Federal

N/A
N/A

No/Unclear,
Federal

N/A
N/A
N/A
Yes

N/A
No, Federal

No/Unclear

Motorists Mut. Ins. Co. v. RSJ, Inc., 926 S.W.2d 679, 682 (Ky. Ct. App.
1996) (considering drafting/regulatory history to find ambiguity and not
enforce pollution exclusion).

Lumbermens Mut. Cas. Co. v. Belleville Indus., Inc., 555 N.E.2d 568
(Mass. 1990); Polaroid Corp. v. Travelers Indem. Co., 610 N.E.2d 912,
916 n.7 (Mass. 1993) (refusing to consider the drafting history of the
pollution exclusion).

Bernhardt v. Hartford Fire Ins. Co., 648 A.2d 1047 (Md. Ct. Spec. App.
1994) (refusing to consider estoppel without proper information before it).

Commercial Union Ins. Co. v. Cannelton Indus., 938 F. Supp. 458, 461 (D.
Mich. 1996) (rejecting application of regulatory estoppel).

Anderson v. Minn. Ins. Guar. Ass’n, 534 N.W.2d 706 (Minn. 1995).
Indep. Petrochemical Corp. v. Aetna Cas. & Sur. Co., 842 F.Supp. 575
(D.D.C. 1994), aff’d 69 F.3d 1160 (D.C. Cir. 1995) (applying Missouri
law).

Travelers Cas. & Sur. Co. v. Ribi Immunochem Research, 108 P.3d 469
(Mont. 2005) (acknowledging only that the theory exists and provides a
sound basis for asking for discovery or drafting history of pollution exclu-
sion).

Wysong & Miles Co. v. Employers of Wausau, 4 F. Supp. 2d 421, 428
(M.D. N.C. 1998) (finding no reliance upon the “regulatory fraud” and
discussing Morton and regulatory estoppel). But see W. Am. Ins. Co. v.
Tufco Flooring East, Inc., 409 S.E.2d 692 (N.C. Ct. App. 1991) (consid-
ering the history of the pollution exclusion and holding that the exclusion
would be interpreted narrowly and apply only to traditional pollution into
the atmosphere).

Morton Int’l Inc. v. Gen. Accident Ins. Co. of Am., 629 A.2d 831 (N.J.
1993) (applying regulatory estoppel to sudden and accidental pollution
exclusion); Nav-Its, Inc. v. Selective Ins. Co. of Am., 869 A.2d 929, 934
(N.J. 2005) (applying regulatory estoppel to the absolute pollution exclu-
sion).

Montana Ref. Co. v. Nat’l Union Fire Ins. Co., 918 F. Supp. 1395, 1402 (D.
Nev. 1996).

Employers Ins. of Wausau v. Duplan Corp., No. 94 Civ 3143, 1999 U.S.
Dist. LEXIS 15368 (S.D.N.Y. 1999) (noting that at least two New York
courts have flatly rejected the theory); Papock v. Am. Home Assurance Co.,
Index No. 924/95, slip op. at 8 n.7 (N.Y. Sup. Ct. Aug. 16, 1996) (rejecting
regulatory estoppel argument because extrinsic evidence related to the
drafting history of the clause held not admissible to interpret its clear and
unambiguous terms); see generally Northville Indus. Corp. v. Nat’l Union
Fire Ins. Co., 218 A.D.2d 19 (N.Y. App. Div. 1995) (declining to consider
the Morton regulatory estoppel argument as not properly before the court
on appeal). There appears to be only one New York court that has suggested
that the doctrine might be viable, but in that case, construing a different
policy provision, the court held that there were no unequivocal representa-
tions about the meaning of the provision to warrant application of the
theory. See Tozzi v. Long Island R.R. Co., 651 N.Y.S.2d 270 (N.Y. Sup.
Ct. 1996).
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OH

OK

OR

PA

RI

SC
SD
TN

TX

uT

N/A/Unclear

No/Unclear

N/A

Yes

Yes

N/A
N/A
Unclear

No, Federal

Unclear

M&M Metals Int’l, Inc. v. Cont’] Cas. Co., 2008 Ohio 1114, P28 (Ohio Ct.
App. 2008) (explaining that “[b]y holding that the term ‘sudden’ has a
temporal component, Ohio courts have rejected the argument that extrinsic
evidence is permitted to vary the terms of a clear and unambiguous pollu-
tion exclusion”); see also Lamson & Sessions Co. v. Indem. Ins. Co. of N.
Am., No. 1:99-CV-1013, 1999 U.S. Dist. LEXIS 17412 (D. Ohio Oct. 19,
1999) (noting an attempt by the insurer to raise regulatory estoppel with
regard to advertising injury coverage in a patent case).

Kerr-McGee Corp. v. Admiral Ins. Co., 905 P.2d 760 (Okla. 1995)
(appearing to reject the reasoning in Morton, reasoning that no extrinsic
evidence may be consulted because no ambiguity existed; however,
majority decision may misunderstand Morton, as it is cited for the proposi-
tion that there is a temporal element to the sudden and accidental pollution
exclusion); see also Bituminous Cas. Corp. v. Cowen Constr., 55 P.3d 1030
(Okla. 2002) (holding that Morton did not apply, noting, ““[t]here is nothing
in the record or materials ... which would suggest that—as in [Morton]—
the special endorsement was but a clarification of earlier policy provi-
sions™).

Cen. Cal. Conf. Ass’n of the Seventh-Day Adventists v. Great Am. Ins. Co.,
No. 96-1596-FR, 1997 U.S. Dist. LEXIS 19796 (D. Or. Dec. 4, 1997)
(holding discovery of drafting history discoverable; though unclear
whether the court was referring to internal drafting history or regulatory
history, access to ISO drafting was requested in addition to the insurer’s
internal documents).

Sunbeam Corp. v. Liberty Mut. Ins. Co., 781 A.2d 1189 (Pa. 2001); see also
Hussey Copper, Ltd. v. Royal Ins. Co., 567 F. Supp. 2d 774 (W.D. Pa.
2008) and Hussey Copper, Ltd. v. Royal Ins. Co. of Am., 567 F. Supp. 2d
774 (W.D. Pa. 2008) (granting consideration of regulatory estoppel and
policyholder request for discovery in support of its regulatory estoppel
theory, but only as related to purported representations to the Pennsylvania
Insurance Department made regarding its unmodified “absolute” pollution
exclusion); Simon Wrecking Co. v. AIU Ins. Co., 541 F. Supp. 2d 714, 717
(E.D. Pa. 2008) (““[R]eliance is not a required element of regulatory
estoppel. In reconsidering the standard for regulatory estoppel, I recognize
that proof that a party ‘successfully maintained’ its contention may be a
prerequisite. However, ... whether this is required is not an issue here. |
find that in this case a plaintiff must set forth two elements to prove
regulatory estoppel: (1) A party made a statement to a regulatory agency;
and (2) Afterward, the party took a position opposite to the one presented to
the regulatory agency. Additionally, at trial, a plaintiff may need to show
that the party taking an opposite position possessed some requisite level of
culpability.”).

Textron, Inc. v. Aetna Cas. & Sur. Co., 754 A.2d 742 (R.I. 2000) (using
regulatory estoppel to help justify a finding of ambiguity in the conditional
pollution exclusion).

Sulphuric Acid Trading Co. v. Greenwich Ins. Co., 211 S.W.3d 243, 252
(Tenn. Ct. App. 2006) (considering the drafting and regulatory history,
however, finding that in that case there was traditional pollution which
was squarely excluded).

SnyderGeneral Corp. v. Great Am. Ins. Co., 928 F. Supp. 674, 682 (N.D.
Tex. 1996) (rejecting regulatory estoppel, but in part on the misstatement
no state other than New Jersey had yet adopted the theory).

Quaker State Minit-Lube v. Fireman’s Fund Ins. Co., 52 F.3d 1522 (10th
Cir. 1995).
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Morrow Corp. v. Harleysville Mut. Ins. Co., 101 F. Supp. 2d 422, 431 (D.
Va. 2000) (adopting the view that the condition pollution exclusion is
enforceable and interpreting sudden and accidental to have a temporal
element, however, the court incorrectly cited Morton for the proposition
that Morton found the pollution exclusion unambiguous; the court did not
consider the drafting history; simply holding: “The sounder interpretation
of the phrase ‘sudden and accidental,” and the one adopted by the majority
of jurisdictions, is that the phrase means both unexpected and unintended
and quick or abrupt.”).

Queen City Farms v. Cent. Nat’l Ins. Co., 882 P.2d 703 (Wash. 1994)
(allowing the use of history to interpret a policy term to the extent it is
ambiguous, considering the representations made by insurers to regulators
to determine meaning of the policy language, and concluding that pollution
exclusion only applies if pollution was not unintended and unexpected.).
Just v. Land Reclamation, Ltd., 456 N.W.2d 570 (Wis. 1990).

Joy Tech. Inc. v. Liberty Mut. Ins. Co., 421 S.E.2d 493 (W. Va. 1992).
Gainsco Ins. Co. v. Amoco Prod. Co., 53 P.3d 1051 (Wyo. 2002).
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