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Types of Policies

• Property
• Builder’s Risk
• OCIP/CCIP
• Pollution

• Commercial General 
Liability

• Directors & Officers
• Professional Liability
• Employment Practices 

Liability



Insurance Policy

• ISO Form v. Manuscript
• Contract of Adhesion
• Contra Proferentem



First Party v. Third Party

First Party
• Homeowners
• Commercial Property
• Medical/Dental
• Builder’s Risk

Third Party
• Commercial General 

Liability
• Directors & Officers
• Professional Liability
• Employment Practices 

Liability



Occurrence v. Claims Made

Occurrence-Based
• Commercial General 

Liability
• Commercial Property
• Pollution

Claims Made
• Directors & Officers
• Employment Practices 

Liability
• Professional Liability



Primary or Excess Coverage
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A CGL Policy is Litigation Insurance

• Policy Declarations
• Limits of Insurance
• Notice
• Duty to Indemnify
• Duty to Defend
• Bodily Injury/Property Damage
• Occurrence
• Trigger
• Exclusions
• Allocation



Policy Declarations

• Policy number
• Named insured
• Policy period
• Limits of insurance
• Premium
• List of endorsements 



Limits of Insurance

• Aggregate v. per occurrence
• Defense inside/outside limits 
• Deductible v. self-insured retention



Deductible v. SIR

Deductible
• Paid and reimbursed
• Defense from first dollar

SIR
• Policyholder’s 

responsibility
• No defense
• Choice of counsel



Notice to Insurer

• Notice of claim/suit 
• Forward complaint
• Notify the insurer
• Broker



Late Notice

• Prejudice v. forfeiture
• Denial of defense and indemnity
• Waiver by insurer
• Loss of pre-tender defense fees



Duty to Indemnify

“We will pay those 
sums that the insured 

becomes legally 
obligated to pay as 

damages because of 
‘bodily injury’ or 

‘property damage’
...[that] occurs during 

the policy period.”

Based on known or established factsBased on known or established facts



Duty to Defend

“We will have the right 
and duty to defend 
any ‘suit’ seeking 
those damages.”

Broader than duty to indemnifyBroader than duty to indemnify
Insurer must defend if complaint Insurer must defend if complaint 
alleges facts potentially within alleges facts potentially within 
policypolicy’’s coverages coverage

Consequences for breachConsequences for breach



Bodily Injury

“ ‘Bodily injury’ means 
bodily injury, sickness 
or disease sustained 

by a person, including 
death resulting from 
any of these at any 

time.”



Property Damage

“ ‘Property damage’
means:

(a) Physical injury to 
tangible property, 
including all resulting 
loss of use of that 
property…or 

(b) Loss of use of 
tangible property 
that is not physically 
injured.”



Occurrence

“ ‘Occurrence’ means 
an accident, including 

continuous or 
repeated exposure to 
substantially the same 

general harmful 
conditions.”

Accident is undefinedAccident is undefined
Includes unintended Includes unintended 
consequences of intentional actconsequences of intentional act



Products/Completed Operations

• Includes “bodily injury” and “property 
damage” occurring away from premises 
you own or rent & arising out of “your 
product” or “your work” except:

─ Products still in your physical possession; or
─ Work that has not yet been completed or 

abandoned.



Trigger of Coverage

• Exposure
• Manifestation
• Injury-in-fact
• Continuous
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Exclusions

• Construed narrowly
─ Conspicuous, plain and clear
─ Exceptions construed broadly

• Burden of proof is on insurer



Pollution Exclusion

• Sudden & Accidental
• Absolute
• Total
• “Traditional” pollution v. “Sick 

Building” cases



Typical Exclusions

• Expected or Intended 
Injury

• Pollution Exclusion
• War 
• Contractual Liability
• Worker’s Compensation 

Claims
• Employers Liability
• Personal and Advertising 

Injury

• Damage to Specified 
Property

• Damage to “Your Product”
• Damage to “Your Work”
• Damage to “Impaired 

Property” or Property not 
Physically Injured

• Recall of Products, Work or 
Impaired Property



Allocation

• Multiple policy years

6M

5M

4M

3M

2M

1M GL4596222

12/31/88 12/31/89 12/31/90 12/31/91 12/31/92 12/31/93 1/31/98 1/31/99 1/31/00 1/31/01 1/31/02

6.25M

GL5902663RA GL5904389RA NGA0101557 NGA0101557 NGA01015571.25M
SIR

RELIANCE
ICG145589290-00

NGA0101557

1/31/97
250k SIR SIR SIR SIR SIR

Eff. 
Dates 12/31/94

1 Policy ICG145589103-00 from 12/31/95 to 1/31/96 is not listed in Westchester's Schedule of Underlying Insurance

12/31/951

Pe
r O

cc
ur

re
nc

e 
Li

m
its

3/1/95 3/1/96
SIR

NU

1/31/96

SIR01003000600

WESTCHESTER



Additional Insured

• Typical additional insured situations:
– Landlord-tenant/lessor-lessee
– Contractor-subcontractor
– Vendor-vendee

• AI has same rights and obligations as 
Named Insured

• Limits are shared



Claims Made Policies

A D&O Policy Covers Wrongful Acts

• Notice of Claim
• Duty to Indemnify
• Duty to Defend
• Trigger
• Exclusions
• Who is an Insured



Notice

“The CLAIM must 
be reported, in 

writing, …as soon 
as practicable…”



Duty to Indemnify

“The COMPANY 
shall pay on behalf 
of an INSURED all 
CLAIMS EXPENSES 
and DAMAGES that 

the INSURED 
becomes legally 

obligated to 
pay…for a 

WRONGFUL ACT… ”



Duty to Defend

“…[T]he COMPANY 
has the right and 

duty to defend any 
covered CLAIM 

against the INSURED, 
even if such CLAIM is 
groundless, false or 

fraudulent.”



Trigger of Coverage

• Wrongful Act after retroactive date
• Claim during policy period
• Notice during policy period/ERP



Typical Exclusions

• Criminal Acts
• Securities
• Regulatory 
• Insured v. Insured
• Prior Acts
• Prior Notice
• Employment/ERISA



Who is an Insured

• Entity
– Organizations added by 

endorsement
• Individual Insured

– Directors, officers and 
employees



D&O Issues

• Severability of Insureds
• Shared Limits



Basic Coverage Analysis

• Is claim within scope of insuring agreement? (Check 
endorsements)

• Does exclusion eliminate or restrict coverage for claim? (Check 
endorsements)

• Are there any exceptions/qualifications to exclusion which 
restore coverage?

• Have policy conditions been satisfied?
• What are the limits for the loss?

– Are there any deductibles, SIRs, or co-pays?
– Is insured entitled to supplementary payments, interest, etc…?



Insurance Coverage Litigation: What to Expect

• Denials/RoR
• Choice of Law/Venue issues
• Voluminous Special Defenses
• Missing Policies



Insurance Coverage Litigation: Potential Claims Against Insurers

• Declaratory Judgment
• Breach of Contract
• Bad Faith
• Breach of Fiduciary Duty
• UTPA/UIPA
• Misrepresentation
• Fraud
• Spoliation



In Closing…

• CGL is litigation insurance
• Give notice early and often
• Never destroy policies
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