
MARCH 2008 
VOL. 34, NO. 13 • $10.00 CTLAWTRIBUNE.COM

Jeffrey J. Vita is a partner at Saxe Doernberger & Vita, 
P.C. in Hamden, where his practice focuses on the 

representation of policyholders in insurance coverage 
disputes. He serves as chairman of the Insurance Law 
Section of the Connecticut Bar Association. Mohan 

Sreenivasan is an associate at the fi rm and focuses on 
a variety of insurance coverage-based litigation 

on behalf of policyholders.

PAY ATTENTION TO THE ALLOCATION ISSUE
D+O policies often aren’t specifi c regarding payments

By JEFFREY J. VITA 
and MOHAN SREENIVASAN

 

The purpose of a Directors & Offi cers 
(“D & O”) insurance policy, like 

any other insurance policy, is to transfer 
risk from the insured to the insurer. D 
& O suits often contain multiple claims 

against multiple defendants, including the 
directors or offi cers themselves as well as 
the corporate entity. 

Often, the D & O policy is the only 
protection for an offi cer or director in 
avoiding signifi cant personal exposure 
in these suits. Moreover, situations can 

develop where the insurer deems particular 
allegations within a claim covered and 
other allegations within the same claim 
as uncovered, or particular defendants 
covered and others uncovered.   

In circumstances where the insurer has 
limited its indemnity obligation to fewer 
claims or parties than a pleading refl ects, 

understanding the allocation issue is critical. 
For example, if a suit containing covered 
and uncovered claims were to settle, the 
proportion of loss to be paid by the insurer 
is squarely at issue. 

Typically, settlement agreements, even if 
reduced to writing, do not assign specifi c 
amounts to each settling defendant, or 
identify specifi c amounts paid for each 
settled claim. 

Therefore, a thorough understanding 
of the available methods of allocation 
as applied to D & O insurance policies is 
necessary in order to secure the maximum 
amount of indemnity in suits involving 
covered and uncovered losses or covered 

and uncovered parties.  

Allocation Provisions
Some D & O policies contain a specifi c 

allocation provision. One example of an 
allocation provision reads as follows:  

“If the Insureds who are afforded 
coverage incur an amount consisting of 
both Loss that is covered by this Policy 
and also Loss that is not covered by this 
Policy because such Claim includes both 
covered and uncovered matters or covered 
and uncovered parties, then coverage shall 
apply as follows:

(1) Defense Costs:  one hundred percent 
(100%) of reasonable and necessary Defense 
Costs incurred by such Insured from such 
Claim will be considered covered Loss; and

(2) Loss other than Defense Costs: all 
remaining Loss incurred by such Insured 
from such Claim will be allocated between 
covered Loss and uncovered Loss based 
upon the relative legal exposures of the 
parties to such matters.”

Often, however, the applicable D & 
O policy is silent as to the allocation 
method. In situations where the policy 
does not contain an appropriate allocation 
provision, the courts have employed either 
the relative legal exposure test or the larger 
settlement rule, or some variation of the 
two, in allocating loss under the policy. 

Relative Legal Exposure
In the absence of an allocation provision 

within a D & O policy, several courts 
have applied the “relative legal exposure” 
standard. The relative legal exposure test 
seeks to ascertain the potential liability 
of the parties at the time of settlement. 
Pursuant to this method of allocation, 
the insurer and insured are required to 
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