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Hurricane	Harvey	will	test	many	risk	managers’	
insurance	programs	and	response	plans	as	it’s	
been	over	10	years	since	a	major	hurricane	made	
landfall	in	the	U.S.	Many	risk	managers	have	yet	
to	experience	a	hurricane	caused	area	wide	
disaster	that	can	devastate	mul3ple	proper3es	
across	many	miles.	Such	disasters	are	oNen	
complex	and	require	decisive	decision	making	
that	could	mean	the	difference	of	con3nua3on	or	
cessa3on	of	your	business.	When	property	and	
business	interrup3on	insurance	is	in	place,	such	
losses	require	significant	documenta3on	and	data	
to	substan3ate	the	loss	and	prove	covered	
damages.	

I. Review your policies closely
Many	businesses	have	coverage	gaps	that	leave	them	
with	exposure	to	catastrophic	losses.	To	make	ma=ers	
worse,	insurers	o?en	restrict	the	coverage	available	for	
catastrophic	damages,	parBcularly	those	caused	by	
natural	disasters,	through	the	use	of	exclusions	and	
sublimits.	In	addiBon,	when	there	are	large-scale	losses,	
insurers	may	try	to	liberally	apply	exclusions	and	
sublimits,	or	categorize	the	losses	in	ways	that	reduce	
the	available	coverage.	
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The	Business	Interrup.on	Coverage	Grant	

DisrupBon	to	business	operaBons	can	cause	enormous	
losses	as	a	company	struggles	to	get	back	on	its	feet.	
Business	interrupBon	insurance,	also	known	as	business	
income	insurance	or	“Bme	element”	coverage,	generally	
covers	lost	earnings	that	result	from	disrupBon	to	the	
insured’s	business.	Business	interrupBon	policies	have	
many	more	variaBons	in	coverage	terms	and	condiBons	
relaBve	to	other	types	of	insurance	policies.	Since	one	
business	interrupBon	policy	can	differ	significantly	from	
another,	policyholders	should	always	review	the	specific	
language	of	their	policies	at	both	renewal	and	at	the	
onset	of	any	potenBal	insurance	claim.	

Despite	the	variety	in	business	interrupBon	policies,	the	
following	coverage	grant	is	o?enBmes	part	of	a	
commercial	property	policy:	

We	will	pay	for	the	actual	loss	of	Business	Income	you	
sustain	due	to	the	necessary	suspension	of	your	
opera.ons	.	.	.	caused	by	direct	physical	loss	of	or	
damage	to	property.	

Such	coverage	can	be	extremely	valuable	to	companies	
suffering	a	suspension	of	operaBons	a?er	a	catastrophic	
loss.	However,	ambiguous	policy	language	and	a	lack	of	
uniform	policy	interpretaBon	by	the	courts	can	lead	to	
otherwise	avoidable	denials	of	claims.	
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The	Shi'ing	Iden,ty	of	“Direct	Physical	Loss”	

Business	interrup3on	coverage	oNen	requires	that	the	
insured	suffer	“physical	loss,”	“physical	damage,”	or	
“direct	physical	loss	or	damage,”	but	lacks	defini3ons	
for	these	terms.	A	business	might	suffer	interrup3on	
without	any	direct	physical	loss	to	its	products	in	a	
tradi3onal	sense.	For	example,	if	an	oil	refinery	suffers	
a	power	outage	during	a	hurricane,	there	may	not	be	
any	direct	physical	damage	to	the	oil	or	petroleum	
products	within	the	plant,	but	there	is	almost	certainly	
a	cessa3on	of	business	due	to	the	loss	of	power.	The	
issue	then	becomes	whether	loss	of	power	at	the	plant	
cons3tutes	a	direct	physical	loss.	

Over	3me,	some	courts	have	been	expanding	their	
interpreta3on	of	“direct	physical	loss”	to	include	events	
such	as	power	outages	that	render	the	insured	
physically	incapable	of	con3nuing	its	business	
opera3ons.	The	outcome	of	this	issue	varies	by	
jurisdic3on.	
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Furthermore,	some	business	interrupBon	policies	require	
only	“direct	physical	loss	to	Covered	Property,”	as	
opposed	to	“direct	physical	loss	to	Covered	Property	at	
an	Insured	LocaBon.”	The	former	language	may	provide	
be=er	coverage	in	instances	such	as	power	outages,	
since	the	policy	does	not	specify	where	the	property	
must	be	located.	For	example,	if	insured	business	
personal	property	such	as	machinery	or	equipment	is	
located	off-premises,	coverage	for	any	business	
interrupBon	resulBng	from	damage	to	such	machinery	is	
unlikely	if	the	policy	requires	that	the	loss	occur	“at	an	
Insured	LocaBon.”	

Placing	a	Value	on	Lost	Business	Income	

A?er	Hurricane	Katrina,	many	refineries	were	forced	to	
suspend	their	operaBons,	some	for	extended	periods	of	
Bme.	Gas	prices	went	up	as	much	as	fi?y	percent,	but	an	
out-of-operaBons	refinery	would	obviously	be	unable	to	
profit	from	the	increase	in	prices	the	same	way	an	
unaffected	refinery	would	profit.	This	raises	the	issue	of	
compensaBon	under	business	interrupBon	insurance.	
Should	the	refinery	be	compensated	in	the	amount	it	
would	have	earned	had	there	been	no	hurricane	at	all?	
Or	should	the	measure	of	damages	be	the	amount	that	
would	have	been	earned	if	the	hurricane	occurred	and	
this	parBcular	company	was	unaffected?	
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The	valuaBon	clause	of	business	interrupBon	policies	
typically	sets	forth	the	manner	for	calculaBng	the	
amount	of	reimbursement	for	a	claim.	In	valuing	claims	
where	the	policy	is	silent	as	to	changes	in	profit	
opportuniBes	following	a	catastrophic	loss,	courts	o?en	
hold	that	the	policyholder	must	be	compensated	as	
though	the	loss	never	occurred.	

Monitor	Con.ngent	Business	Interrup.on	exposures	

SomeBmes,	a	single	catastrophic	event	can	impact	the	
enBre	supply	chain.	When	a	disrupBon	to	the	supply	
chain	occurs,	conBngent	business	interrupBon	insurance,	
also	known	as	dependent	property	insurance,	can	cover	
earnings	lost	because	of	damage	to	faciliBes	that	are	not	
owned,	operated	or	controlled	by	the	insured,	but	upon	
which	the	insured	depends	to	conduct	its	own	business.	
Dependent	properBes	include	properBes	the	insured	
depends	upon	to	deliver	materials	or	services,	accept	
products	or	services,	manufacture	products	for	delivery	
to	the	insured’s	customers,	or	a=ract	customers	to	the	
insured’s	business.			



Hurricane	Harvey	Alert			

II. Take	immediate	ac3on	to	mi3gate,	document	and	set
the	tone	for	a	claim	submission

As	the	storm	moves	on	and	damages	are	iniBally	
invesBgated,	the	first	hours	and	days	a?er	a	loss	are	
paramount	to	se[ng	a	tone	in	the	insurance	adjustment	
process	that	will	help	the	recovery	go	as	smooth	as	
possible.	Below	are	five	key	steps	to	follow	when	
beginning	the	recovery	and	claim	process	on	a	large	loss:	

Document	all	the	damage	

Photographs	and	video	footage	of	the	loss	are	key	to	
memorializing	the	damages.	At	some	point,	these	
documents	will	help	you	se=le	potenBal	disagreements	
on	items	such	as	scope,	quanBty,	and	pricing.	Be	sure	to	
include	pictures	of	any	idenBfying	informaBon	such	as	
serial	numbers	of	damaged	equipment.	

Mi.gate	the	loss	and	ini.ate	your	recovery	

A?er	the	damage	has	been	memorialized,	it	is	important	
to	focus	on	decisions	that	get	your	business	up	and	
running	as	quickly	as	possible.	SomeBmes	there	is	
confusion	on	whether	or	not	to	act	to	miBgate	the	loss	
prior	to	the	first	adjuster	site	inspecBon.	While	you	don’t	
need	to	ask	for	permission	from	your	adjuster	before	you	
act,	it	helps	to	keep	him	or	her	in	the	loop	as	you	move	
to	miBgate	your	loss.	More	o?en	than	not,	any	decision	
made	by	a	prudent	business	person	to	miBgate	a	loss	is	
considered	favorably	by	the	insurance	community.	Be	
decisive.	



Hurricane	Harvey	Alert			

Survey	the	damage	with	your	insurance	adjuster	

When	you	have	a	date	set	for	the	adjuster	to	view	the	
damage,	make	every	effort	to	be	there	in	person.	Risk	
managers	o?en	rely	on	facility	staff	for	this	inspecBon.	
Being	there	sets	the	tone	and	working	relaBonship	for	
the	enBre	adjustment	process.	In	a	large,	area-wide	
disaster,	adjusters	are	typically	spread	thin	and	likely	do	
not	have	unlimited	Bme	to	spend	at	your	loss.	Be	
prepared	to	walk	the	adjuster	through	the	loss	and	focus	
the	discussion	on	your	business	operaBons.	Explain	your	
recovery	efforts	and	your	Bmeline	to	document	the	loss	

Provide	a	preliminary	loss	es.mate/order	of	magnitude	

As	your	adjuster	begins	to	review	the	parameters	of	your	
loss,	he	or	she	will	look	to	recommend	a	loss	reserve	to	
the	insurer(s)	for	accounBng	purposes.	Prepare	a	short	
summary	idenBfying	all	areas	of	your	loss	with	
associated	esBmated	costs.	For	example,	if	there	is	
building	damage,	obtain	esBmates	for	repair	to	
demonstrate	the	ulBmate	costs.	If	claim	items	are	too	
early	to	quanBfy,	such	as	business	interrupBon,	include	
the	item	as	“to	be	determined”	or	“TBD.”	This	will	help	
the	adjuster	consider	the	worst-case	scenario	including	
potenBal	future	claim	items	as	he	or	she	sets	the	
reserve.	
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Request	par.al	payments	

Remember	that	the	claim	doesn’t	have	to	be	paid	only	at	
the	end	of	the	process.	The	adjuster	can	release	funds	as	
items	are	agreed	to	and	supported.	As	you	prove	
damages	through	the	adjustment	process,	ask	for	parBal	
payments.	This	will	help	you	maintain	cash	flow	for	your	
business	during	the	recovery.	

Assemble	your	team,	be	prepared	and	vigilant	

Risk	managers	should	work	with	a	good	team	of	
sophisBcated	claim	preparers,	brokers	and	legal	counsel	
to	increase	the	likelihood	of	miBgaBng	catastrophic	
losses.	They	should	establish	a)	proper	business	
interrupBon	values,	b)	favorable	policy	language,	and	c)	
adequate	coverage	limits,	all	in	advance	of	a	loss.	
Policyholders	can	also	increase	recoveries	from	insurers	
post-loss	by	(a)	assembling	the	claim	preparaBon	team	
early,	(b)	thoroughly	reviewing	the	relevant	coverage,	
sub-limits	and	exclusions	before	presenBng	the	claim,	
and	(c)	being	realisBc,	yet	zealous	in	pursuit	of	insurance	
recoveries.	
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For further information please contact: 

Frank	L.	Russo,	Founder/	ExecuBve	Vice	President	of	
Procor	SoluBons	+	ConsulBng	at	frusso@procorllc.com	or	
646.220.0991	

Gregory	D.	Podolak	in	SDV’s	Southeast	office	at	
gdp@sdvlaw.com	or	239.315.4215	

SDV	Law	is	a	naBonal	law	firm	exclusively	represenBng	
policyholders	in	insurance	recovery	ma=ers,	with	
regional	offices	around	the	country.	




